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FARM  CREDIT  SYSTEM  ASSISTANCE 
BOARD 

Administrative  Dispute  Resolution 
Policy  and  Program 

agency:  Farm  Credit  System  Assistance 
Board. 

action:  Notice  of  policy  statement. 

summary:  The  Farm  Credit  System 
Assistance  Board  (Assistance  Board) 
has  adopted  an  Administrative  Dispute 
Resolution  Policy  and  Program  (ADR 
Policy  and  Program)  that  encourages 
and  supports  the  use  of  administrative 
dispute  resolution  procedures  to  resolve 
disputes,  as  authorized  under  the 
Administrative  Dispute  Resolution  Act. 
DATES:  Adopted  April  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Mullarkey  (General 
Counsel)  or  Isabella  Sammons  (Senior 
Attorney)  at  (202)  737-9255. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Administrative  Dispute 
Resolution  Act,  Public  Law  101-552,  the 
Assistance  Board  adopted  on  April  21, 
1992,  the  ADR  Policy  and  Program  that 
encourages  and  supports  use  of 
administrative  dispute  resolution  (ADR) 
procedures  to  resolve  disputes  in  which 
the  Assistance  Board  is  a  party.  The 
ADR  Policy  and  Program:  (1)  Encourages 
the  use  of  ADR  proceedings  when 
appropriate;  (2)  names  the  General 
Counsel  as  the  Dispute  Resolution 
Specialist  (DRS):  (3)  provides  that  the 
DRS  review  disputes  and  provides 
guidelines  for  the  DRS  to  follow  in 
making  recommendations  to  the 
President  and  Chief  Executive  Officer  of 
the  Assistance  Board  whether  to  use 
ADR  proceedings  to  resolve  the 
disputes;  and  (4)  permits  consultation 
with,  and  the  use  of  services  of  Federal 
agencies  and  private  entities  with  ADR 
expertise. 

Pursuant  to  12  U.S.C.  2278a-10,  the 
Assistance  Board  is  not  required  to 
follow  the  requirements  of  the 
Administrative  Procedure  Act  (APA) 
with  respect  to  notice  and  comment  on 
rulemaking.  However,  the  Assistance 
Board  is  publishing  the  ADR  Policy  and 
Program  in  the  interest  of  informing  the 
public  of  such  policy  and  program.  The 
Assistance  Board's  determination  in  this 
instance  is  not  and  should  not  be 
construed  as  a  determination  that  it  is 
subject  to  the  notice  and  comment 
requirements  of  the  APA. 

Farm  Credit  System  Assistance  Board 
Policy  and  Program 

/.  Policy  and  Purpose. 

It  is  the  policy  of  the  Farm  Credit 
System  Assistance  Board  (Assistance 


Board)  to  encourage  the  use  of 
administrative  dispute  resolution  (ADR) 
proceedings  to  resolve  disputes, 
whenever  appropriate,  in  place  of  in¬ 
court  litigation  or  formal  agency  action. 
To  further  this  policy,  an  ADR  Program 
is  hereby  established. 

II.  Designation  of  Dispute  Resolution 
Specialist  (DRS) 

The  General  Counsel  of  the 
Assistance  Board  is  the  DRS  and  is 
responsible  for  the  direction  and 
administration  of  the  ADR  Program. 

III.  Training 

The  DRS  and,  as  appropriate,  other 
Assistance  Board  employees  will  attend 
a  sufficient  number  of  ADR  seminars  or 
conferences  sponsored  by  organizaticms 
such  as  the  Administrative  Conference 
of  the  United  States,  the  Federal 
Mediation  and  Conciliation  Service,  and 
appropriate  private  entities  to  enable 
them  to  carry  out  their  responsibilities. 
The  DRS  also  may  provide  in-house 
training  to  Assistance  Board  employees 
as  necessary. 

IV.  Review  of  Existing  Documents 

The  DRS  will  conduct  an  initial 
review  of  existing  Assistance  Board 
contracts,  agreements.  Administrative 
Memoranda,  and  other  documents  to 
assess  whether  ARD  proceedings  should 
be  used  to  resolve  potential  disputes. 
The  DRS  will  submit  to  the  President 
and  Chief  Executive  Officer  of  the 
Assistance  Board  (President)  for  his  or 
her  written  approval  any 
recommendations  to  add  provisions  for 
ADR  proceedings  to  the  documents. 

V.  Prior  Review  of  New  and  Renewed 
Documents 

T^e  DRS  will  review  Assistance 
Board  contracts,  agreements. 
Administrative  Memoranda,  and  other 
documents  before  they  are  made  final  or 
renewed  to  assess  whether  ADR 
provisions  should  be  included  in  the 
document.  The  DRS  will  submit  to  the 
President  for  his  or  her  written  approval 
any  recommendations  to  include  ADR 
provisions  in  the  documents. 

VI.  Review  of  Actual  Disputes 

A.  Before  the  Assistance  Board 
proceeds  with,  or  responds  to  a  lawsuit, 
the  DRS  will  review  the  dispute  and 
submit  a  written  recommendation  to  the 
President  on  whether  the  Assistance 
Board  should  consider  using  an  ADR 
proceeding  and  what  process  to  use  to 
resolve  the  dispute.  The  DRS  will 
continue  to  monitor  any  ongoing 
litigation  to  which  the  Assistance  Board 
is  a  party  for  opportunities  to  use  an 
ADR  proceeding.  If  such  opportunities 


occur,  the  DRS  will  recommend  in 
writing  to  the  President  whether  an  ADR 
proceeding  should  be  considered. 

B.  The  DRS  will  take  the  following 
guidelines  into  consideration  when 
making  his  or  her  recommendations; 

1.  The  decision  to  use  an  ADR 
process.  ADR  consists  of  various 
processes,  usually  involving  a  third- 
party  neutral,  that  can  assist  parties  in 
resolving  disputes  by  means  other  than 
litigation  and  administrative  hearings. 
The  decision  to  use  an  ADR  process 
may  occur  either  before  or  after  a 
dispute,  arises.  Voluntary  or  mandatory 
dispute  resolution  provisions  may  be 
included  in  a  contract  or  agreement  ^ 
negotiated  by  the  parties  before  the 
dispute  arises. 

2.  An  ADR  proceeding  may  be  an 
appropriate  means  of  resolving  disputes 
when: 

a.  Creative  solutions  may  provide  the 
most  satisfactory  outcome; 

b.  Variation  in  outcome  among 
different  disputes  is  not  a  major 
concern; 

c.  Maintaining  confidentiality  is  either 
not  a  concern  or  would  be 
advantageous; 

d.  The  resolution  of  the  dispute  does 
not  require  the  setting  of  precedent; 

e.  The  parties  are  likely  to  agree  to 
use  an  ADR  proceeding; 

f.  Litigation  would  be  either  lengthy  or 
expensive;  or 

g.  Negotiations  are  at  an  impasse  or 
the  potential  for  impasse  is  high, 
because  of  poor  communication, 
conflicts  within  parties,  or  technical 
complexity  or  uncertainty. 

3.  An  ADR  proceeding  may  not  be  the 
appropriate  process  for  resolving  a 
dispute  when: 

a.  There  is  a  serious  power  or 
economic  imbalance  between  the 
parties; 

b.  The  Assistance  Board  requires  an 
authoritative  or  precedential  resolution 
of  the  matter,  and  an  ADR  proceeding  is 
not  likely  to  be  accepted  as  an 
authoritative  precedent; 

c.  Persons  or  organizations  who  would 
not  be  parties  to  the  ADR  proceeding 
are  significantly  affected  by  the  dispute; 

d.  A  full  public  record  of  the 
proceeding  is  important,  and  an  ADR 
proceeding  cannot  provide  such  a 
record; 

e.  The  matter  involves  significant 
questions  of  Government  policy,  and  an 
ADR  proceeding  would  not  likely  serve 
to  develop  a  recommended  policy  for 
the  Assistance  Board; 

{.  Consistent  results  among  individual 
decisions  are  of  special  importance,  and 
ADR  proceedings  would  not  likely  reach 
such  consistent  results;  or 
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g.  The  Assistance  Board  must 
maintain  continuing  jurisdiction  over  the 
matter  with  authority  to  alter  the 
disposition  of  the  matter  in  light  of  any 
changed  circiimstances,  and  an  ADR 
proceeding  would  interfere  with  the 
Assistance  Board  fulfilling  that 
requirement. 

C.  Appropriateness  of  binding  or 
nonbinding  ADR  processes. 

1.  Nonbinding  ADR  processes. 

Nonbinding  ADR  processes  include, 
but  are  not  limited  to,  facilitation, 
conciliation,  mediation,  minitrial,  and 
nonbinding  arbitration.  In  nonbinding 
processes,  a  third-party  neutral  assists 
the  parties  in  reaching  a  resolution.  A 
nonbinding  process  is  likely  to  be 
appropriate  in  breaking  an  impasse 
where; 

a.  Personality  conflicts  among 
negotiators  exist; 

b.  Communication  and  coordination 
between  parties  are  poor. 


c.  Procedural  difficulties  due  to 
multiple  plaintiffs  or  difficulties  due  to 
multiple  plaintiffs  or  defendants  with 
conflicting  agendas  are  present; 

d.  Changing  the  terms  and  conditions 
under  which  parties  are  negotiating 
would  be  beneficial;  or 

e.  Obtaining  the  assistance  of  a 
neutral  to  help  the  parties  Bnd  an 
acceptable  settlement  would  be  useful. 

2.  Binding  ADR  processes. 

A  binding  ADR  process  is  one  in 
which  the  parties  submit  a  dispute  to  an 
impartial  person  for  a  final  and  binding 
decision.  Section  4(b)  of  the  ADRA,  5 
U.S.C.  585-591,  sets  forth  the  statutory 
requirements  regarding  agency  use  of 
arbitration  and  agency  review  of  the 
arbitrator's  decision.  The  primary 
binding  ADR  process  is  binding 
arbitration  under  the  ADRA.  A  binding 
ADR  process  may  be  appropriate  where: 

a.  Parties  or  issues  have  a  history  of 
intransigence; 


b.  Courts  are  unable  or  imwilling  to 
rule  on  matters  which  would  advance 
the  case  toward  resolution; 

c.  There  is  need  for  a  private  decision¬ 
making  process;  or 

d.  there  is  a  need  for  a  decision-maker 
with  expertise  in  the  subject  matter  of 
the  dispute. 

VII.  Support  Services 

To  carry  out  his  or  her 
responsibilities,  and  with  the  written 
approval  of  the  President,  the  DRS  may 
consult  with  and  use  the  services  of 
government  or  private  organizations 
which- specialize  in  dispute  resolution.  In 
implementing  the  decision  to  use  an 
ADR  proceeding,  the  Assistance  Board 
may  also  consult  with  and  use  the 
services  of  such  government  agencies  or 
private  organizations. 

Kenneth  L.  Peoples, 

President  and  Chief  Executive  Officer. 
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